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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
VS.
ALEXANDER JAMES TRABULSE,
Pefendant.
and
FAHEY FUND, L.P., FAHEY FINANCIAL
GROUP, INC., INTERNATIONAL TRADE &
DATA, and ITD TRADING,

Relief Defendants.

Case No. C 07-4975 (WHA)

OMNIBUS MOTION REGARDING CLAIMS
AND MEMORANDUM OF POINTS AND
AUTHORITIES [EXHIBITS "A"-"D"]

[Notice of Motion, Declaration of Michael A.
Grassmueck, and Proposed Order, Filed
Concurrently Herewith]

Date: July 9, 2009

Time: 8:00 a.m.

Place: Courtroom 9, 19® Floor
United States District Court
Northern District of California-

San Francisco Division
450 Golden Gate Avenue
San Francisco, CA 94102
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L.
INTRODUCTION

On December 17, 2007, this Court entered the Order Appointing Monitor And Other
Ancillary Relief ("Monitor Order™), which authorized the appointment of Michael A. Grassmueck,
as corporate monitor (the "Monitor") with regard to the Fahey Fund, L.P.; Fahey Financial Group,
Inc.; International Trade & Data; and ITD Trading (collectively, the "Relief Defendants") and
Alexander James Trabulse ("Trabulse"). Pursuant to the Monitor Order, the Monitor was
empowered and directed to, among other things, conduct such investigation as would be necessary
to locate and account for the Relief Defendants' assets, and review the overall operation of the
Relief Defendants in accordance with the Monitor Order.

On February 13, 2008, the Court entered an Order implementing certain recommendations
of the Monitor, and which also incorporated the terms of the Monitor Order (the "Modified
Order"). The Modified Order authorized the Monitor to, among other things, undertake the
review and analysis of claims, and determine the disallowance and allowance of claims, through a
claims review process, and assist in the sale and liquidation of assets.

In connection with his duties under the Modified Order, and based on the timing of this
case and the existence of funds available for distribution to investors and creditors, the Monitor
determined it appropriate to commence the claims review and analysis process, and obtained Court
approval of a claims procedure to be used by the Monitor for the solicitation, review and
allowance of claims, a claims bar date of February 2, 2009 ("Claims Bar Date"), and the form and
manner of notice of the Claims Bar Date, (collectively, the "Claims Procedures").

The Monitor followed the Claims Procedures. Upon receiving the claims, the Monitor
commenced a review and analysis of the claims in order to reconcile the claims with the books and
records of the Fahey Fund and the Monitor's forensic accounting. In addition, the Monitor
addressed the reality that there will not be funds available to pay the full amount of each claimant's
principal investment. As such, the Monitor has worked to establish an allowed claim for each
investor reflecting their principal investment, less any deductions for withdrawals of investment

funds, if any. The Monitor completed his claims review and analysis, and has made

2-
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determinations concerning the allowance and disallowance of certain claims. By this Motion, the
Monitor seeks approval of objections to certain claims filed in this case, and the approval of the
allowance and disallowance, as applicable, of certain claims.
I
FACTS
A. The SEC Action

On September 26, 2007, the Securities and Exchange Commission ("SEC") commenced an
action (the "SEC Action") against the Relief Defendants and Trabulse in this Court, for violations
of various federal securities laws. Following the commencement of the SEC Action, Trabulse and
the Relief Defendants sought dismissal of the SEC Action, and the SEC sought issuance of a
preliminary injunction and other ancillary relief against Trabulse and the Relief Defendants. On
December 7, 2007, the Court granted the SEC's request for a preliminary injunction and other
ancillary relief, and denied Trabulse's and the Relief Defendants' request for dismissal (the
"Injunction Order").

B. The Monitor Order

Following entry of the Injunction Order, Trabulse and the Relief Defendants entered into a
Stipulation for Appointment of Corporate Monitor, which was filed in the SEC Action on
December 14, 2007. On December 17, 2007, the Court entered the Monitor Order approving the
Stipulation, which authorized the appointment of the Monitor and other ancillary relief. Pursuant
to the Monitor Order, the Monitor was empowered and directed to, among other things, conduct
such investigation as would be necessary to locate and account for the Relief Defendants' assets,
and review the overall operation of the Relief Defendants in accordance with the Monitor Order.

C. The Modified Order

On February 13, 2008, the Court entered the Modified Order implementing certain
recommendations of the Monitor, and which also incorporated the terms of the Monitor Order.
The Modified Order authorized the Monitor to, among other things, undertake the review and
analysis of claims, and determine the disallowance and allowance of claims, through a claims

review process, and assist in the sale and liquidation of assets.

3.
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D. Final Judgment
On April 7, 2008, a final judgment was entered (the "Judgment") as to Trabulse and the

Relief Defendants.

E. The Claims Procedures

In connection with his duties under the Modified Order, and based on the timing of this
case and the existence of funds available for distribution to investors and creditors, the Monitfor

determined that it was appropriate to commence the claims review and analysis process. The

Monitor obtained a Court order entered on October 22, 2008 ("Claims Procedure Order"), which

approved the Claims Procedures (including setting the Claims Bar Date). See Declaration of
Michael A. Grassmueck, 4 4, filed concurrently herewith ("Grassmueck Declaration™).

The Claims Procedures Order provided, among other things, that those claims of those
known investors who could not be located or whose mailing address was found to be incorrect and
no forwarding address was found (based on mail returned to the Monitor), would not be barred
without further order of the Court. The Notice of Claims Bar Date was served on investors and
creditors on October 28, 2008, by mail service. The Monitor believes that all investors were
ultimately located and notified. See Grassmueck Declaration, ¥ 5.

L
STATEMENT ON CLAIMS

The Monitor received 150 proofs of claims filed against the Relief Defendants which
tofaied $30,582,857.19. As is often the case, some claimants filed multiple claims and/or
requested payment of amounts in excess of the principal amount of their investment (e.g. lost
opportunity costs, interest, fees, etc.). Based upon the resources available for distribution, the
Monitor requests that the Court allow only the principal amount of each investor claim.

The Monitor requests, by this Motion, that the Court allow or disallow, as applicable,
certain claims, as set forth in the Claims List attached as Exhibit "A". The Claims List identifies
claimants by number only instead of by investor name in order to protect the identity of the
investors and creditors. The Monitor requests that the Court allow 115 claims in whole or in part,

in the total amount of $13,951,185.60, and disallow the remainder of the claims.

A
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V.

PROCEDURE ON CLAIMS OBJECTIONS

Prior to the filing of this Motion, the Monitor transmittéd notice to all investors and
creditors, whose claim is subject to objection. Each of these investors and creditors has also
received a specific letter and notice reflecting the nature of the Monitor's objection and notifying
the claimant they must submit a response by a date certain. Example letters sent to creditors and
investors regarding the Monitor's proposed treatment of their claims are attached as Exhibits "B"
and "C", respectively.

The Monitor will serve this Motion on each investor and creditor and a letter, reminding
each of them of their claim number, so that they can see how the Monitor proposes to treat their
claim as listed on Exhibit "A". Claimants with disputed claims or any other interested parties may
file objections to the Monitor's proposed treatment to claims on or before June 18, 2009. The
Monitor will then file his reply to any such objections on or before June 25, 2009.

The Monitor has resolved the vast majority of claims and believes that there will be few
objections. However, there are 3 specific objections to claims of certain claimants that may
remain in dispute. The claimants subject to the specific objections are identified by name, as well
as claim numbers, in this Motion, so that such claimants may easily be able to identify themselves
on the chart in Exhibit "A" and also be advised that their claims are subject to specific objections.
While the Monitor does not expect other claimants to dispute their treatment, it is possible that
others may object.

V.
CLAIMS PARAMETERS

The value of the assets available for distribution to claimants is significantly less than the
total amount of claims filed. In addition, many of the claims filed appear to be incorrect or
speculative and unprovén damages. As a result, certain parameters must be set and applied to
categories of claims so that all investors and creditors are treated fairly.

For example, investors should not receive distributions on amounts claimed for accrued or

unpaid interest, consequential damages or lost profits, or attorney's fees until all investors have at

-5
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least received a distribution equaling their principal investment. There will not be sufficient
money to make such a distribution in this case because there are inéufﬁcient funds available to pay
the fund amount of the principal owed to investors. Likewise, a trade creditor claimant, which
only consists of one claimant, should not receive any distribution on the amount claimed based on
tort or other theories, unless and until such trade creditor receives the full principal amount owed
without consideration of such ancillary damage claims.
VL
THE COURT'S BROAD DISCRETION TO ESTABLISH PARAMETERS

FOR THE TREATMENT OF CLAIMS

Federal District Courts have broad power to supervise a receivership or monitorship and
promote an orderly and fair administration of assets. See, e.g., S.E.C v. Hardy, 803 F.2d 1034
(9th Cir. 1986); see also S.E.C. v. Universal Financial, 706 F.2d 1034, 1037 (9th Cir. 1985).
Specifically, the District Court has the power to use "summary procedures in allowing,
disallowing, and subordinating claims of creditors . . . ." United States v. Arizona Fuels Corp.,
739 F.2d 455, 458 (9th Cir. 1984). In overseeing a receivership or monitorship, the Court must
"make rules which are practicable as well as equitable.”" Hardy, 803 F.2d at 1039 (quoting First
Empire Bank-New York v. FDIC, 572 F.2d 1361, 1368 (9th Cir. 1978)).

The Monitor requests that the Court accept and order that the following rules apply to
claims filed in this case in the interest of fairly and efficiently administering this case.

A, Investor Claims

The Monitor has received 148 proofs of claim filed by investors ("Investor Claims").
Some of the Investor Claims have been submitted by attorneys representing clients, and some by
the clients themselves. A portion of these proofs of claim include itemized amounts claimed for
accrued or unpaid interest, attorneys' fees or other damages. Other proofs of claim contain a
general statement demanding recovery of lost principal, lost income, prejudgment interest,
attorneys' fees, and treble or punitive damages. The Monitor notes her.e that of the Investor
Claims, there were only two (2) claimants, claim numbers 84 and 91, to whom mail service of the

proof of claim form was retumned to sender, and no forwarding address provided. Despite the

-6-
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